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PROCEDURAL CONTROL OF SOVEREIGNTY 623 

PROCEDURAL CONTROL OF SOVEREIGNTY IN IN- 
TERNATIONAL RELATIONS. 



Sovereignty, being an attribute of human association, must be sub- 
ject like human association to the laws of development. 
W. Jethro Brown, The Austinian Theory of Law. 



I. 

A GREAT problem of twentieth century political science is 
to develop a proper juristic basis for international law. 
It is idle to assert that this objective has already been achieved. 
Much of the energy of the past century which was ostensibly di- 
rected to this end found itself consumed in controversial discus- 
sions over the nature of law. Efforts to develop a system of ju- 
risprudence applicable to the relations of separate and independ- 
ent States were confronted, on the one hand, by the compelling 
logic of Austin which demanded for law, properly so-called, a 
determinate political superior — a sovereign authority which of 
legal right does not exist in the World-polity. On the other 
hand, attempts to develop a system of international law after 
the fashion of the Historical School encountered international 
practices and customs at once unreliable and inconsistent. If, 
prior to 1914, it might have been assumed that international 
law, in its fundamental aspects at least, deserved the designa- 
tion of a positive science, this assumption has been weakened by 
the energy with which many of its precepts have been disputed 
and by the arguments set forth by governments in explanation 
of their conduct. 

To accept immediately the jurisprudence of Austin as a basis 
upon which to erect a body of rules governing the relations of 
States assumes the evolution of a World State; the creation of 
a super-national authority which will fulfil his requirement of 
a determinate sovereign issuing commands and utilizing sanc- 
tions. Despite the fear of those who see in all attempts at in- 
ternational co-operation an approach to this condition, it is a 
possibility, too remote upon which to condition all efforts to 
erect a scientific system of international jurisprudence. The va- 
rious systems of municipal jurisprudence operating in the world 
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to-day obviously did not present in their early periods the system- 
atic features which permit their logical analysis at the present 
time. International law in its existing form occupies a status sim- 
ilar to that of municipal law in its formative periods. It cannot 
be analyzed as a system fulfilling pre-conceived requirements as 
to the nature of law, however satisfactory that procedure may be 
from the standpoint of formalistic reasoning. It seems more 
profitable to isolate one by one those elements in existing inter- 
national rules which approximate law, properly so-called, and 
these elements, combined with others yet inoperative, will ulti- 
mately provide a logical system of jurisprudence. 

It is equally manifest, on the other hand, that a system of in- 
ternational law cannot be satisfactorily built alone upon the cus- 
toms and precedents of States — the favorite reliance of those 
concerned heretofore with finding a proper juristic basis for 
State action. Such a program is at variance with the concep- 
tion of law dominant among Anglo-Saxon jurists at least and 
is inapplicable to an international society of increasing complex- 
ity. And, from the aspect of expediency, apart from logical 
and formalistic considerations, it will scarcely be considered for- 
tunate that recent precedents be permanently incorporated into 
the law of nations. Especially as these precedents relate to the 
laws of war, few will regard with equanimity the disaster which 
will follow their future application and expansion. Customary 
law can advance only to certain stages and then situations are 
encountered which do not permit the application of universal 
laws. It is at such stages that custom and usage must be sup- 
plemented by positive action in order that relationships be no 
longer left in an uncertain status and that action with reference 
to these relationships be not dictated by opportunistic judgments. 

II. 

An inability to visualize at once international law as a com- 
plete and logical system invites attempts to project into this field 
conceptions which may be useful in its further elaboration. 

This development of international law, in so far as it may be 
aided by scientific commentators, might profitably proceed with 
two main principles in mind. First, there should be projected 
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into the field of international law the concepts and attributes of 
law current within the States themselves in so far as these con- 
cepts are applicable as a basis for regulating State action. 1 It 
is scarcely to be expected that a body of international law can be 
developed without an extensive use of the conceptions of juris- 
prudence which are the basis of law in the States themselves. A 
system of international jurisprudence cannot be successfully 
elaborated if States continue to be visualized in their municipal 
aspects as the creators and embodiment of a certain type of law 
and regarded in their external relations as subject to a wholly 
different conception of law with no nexus between the two. The 
peoples of the world are accustomed to regard law in the terms 
in which it expresses itself in their respective States. If inter- 
national law is to acquire the respect and sanction of these peo- 
ples it would seem logically necessary to carry over into this 
field the concepts with which they are already familiar in their 
respective systems of jurisprudence. 

In the second place, it will be necessary to expand and per- 
haps to modify certain accepted principles of public law of 
States themselves in order that their relations with one another 
may be placed on a basis which conforms to the facts of inter- 
national society. The immediate problem here will be the ex- 
pansion of these municipal concepts in such fashion as will 
bring the State under the rule of law in its external relations 

1 An interesting contribution in this connection is that of Professor 
E. D. Dickenson in his work on "The Equality of States in Interna- 
tional Law". A conception in municipal jurisprudence is utilized to 
provide a possible means through which the theory of the equality of 
States may be modified. Says Professor Dickenson: 
"Equal protection of the law or equality before the law is essential 
to any legal system. In municipal law it is the alternative to an un- 
guarded tyranny of magistrates. In the law of nations it is the 
necessary consequence lof the denial of universal empire, and the 
claim of separate states to live together in an international society 
controlled by law. An equality of capacity for rights, on the other 
hand, is a postulate by no means essential to the rule of law. With- 
in reasonable limits it is commonly regarded as a desideratum, as an 
ideal towards which the law should seek to develop, assuming that 
there is a certain homogeneity of characteristics among the persons 
included in the number of its subjects. In systems of municipal 
law history reveals that such an equality is never present in the 
rudimentary stages, and is only attained imperfectly as the law de- 
velops. It is a curious circumstance that in the law of nations what 
would seem to have been the natural course of development has 
been turned about." (p. 4.) 
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and yet retain the effectiveness of these concepts as agencies for 
the creation and enforcement of law within the State itself. 

The conceptions with which we are here concerned are those 
of procedure and of sovereignty. 

The first of these is a conception widely current in various 
systems of jurisprudence and is one which possesses a utility in 
the field of international law no less valuable than the role it has 
filled in municipal jurisprudence. 

The accepted definition of sovereignty, on the other hand, as 
an inalienable and unlimited attribute of the State, completely 
free from external legal control, is a conception which can find 
no place in international law without a further expansion of this 
idea. 

It seems important to consider these two conceptions in juris- 
prudence in their relation to one another ; to point out the man- 
ner in which procedure has controlled the conception of sover- 
eignty within the State itself and to seek a procedural or a "due 
process" control of sovereignty in international relations. 

The function which procedure has fulfilled in municipal ju- 
risprudence may for the present purpose be considered from a 
single viewpoint. It may be viewed with respect to the manner 
in which it has been utilized to place a formal limitation on sov- 
ereign power. The readiness with which we ascribe to sov- 
ereignty the attribute of supreme legal competence disposes us 
to overlook the fact that sovereignty in all modern States is un- 
der a constant procedural control. This fact is made evident 
when we consider the regulations which surround the perform- 
ance of a sovereign act by the State itself. The sovereign 
power of the State is limited by the procedural method which 
has been laid down and any act which does not conform to this 
procedure is illegal and not an act of the State. 

The effectiveness of this control from a juristic standpoint is 
stated by Cooley as follows : 

"The voice of the people in their sovereign capacity can only 
be of legal force when expressed at the times and under the 
conditions which they themselves have prescribed and 
pointed out by the constitution . . . and if by any 
portion of the people, however large, an attempt should be 
made to interfere with the regular working of agencies of 
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government at any other time, or in any other mode than 
as allowed by existing law, either constitutional or statu- 
tory, it would be revolutionary." 2 

Discussing the manner in which State action is formally lim- 
ited by law, Professor Willoughby says: 

"The freedom of the State from all legal limitations upon its 
competence does not negate the power of a State to set for- 
mal limits to the exercise of its own powers, such as are 
seen in the restrictions placed on most modern States in 
their written constitutions. Nor, contrariwise, do the ex- 
istence of these fundamental restrictions, however severe, 
contradict the possession of the sovereign power of such 
States." 3 

Although Professor Willoughby holds that these formal lim- 
itations are not to be regarded as a limitation on sovereign 
power, he is equally positive that the procedural method must 
be fulfilled if the sovereign act be possessed of legal validity: 

"To repeat, then, the limitations upon State action set by law 
are obviously merely formal in character. They are self- 
set by the State, and the same power which has decreed 
them still has the power to alter or abolish them, though 
this alteration or abolishment must be done in the formal 
and legal way." 4 

And furthermore: 

"It is to be emphasized, however, that, any provision for the 
amendment of a constitution once established, the action 
of the sovereign State is henceforth formally limited 
thereby." 5 

Sovereignty, or the supreme legal will of the State, in its mu- 
nicipal relations is formally limited, therefore, by the concep- 
tion of procedure. There can be no legal action of the State 
outside of the procedure thus self-imposed. Actions by a peo- 
ple outside these boundaries of law are only revolutionary ex- 
pressions of the popular will and are not to be designated as ju- 
ristic acts of the State itself. 

"Acts, if they would be considered as of the State, must be 
performed in accordance with the formal provisions of law, 

4 Constitutional Limitations, 3rd. ed., p. 598. 

* The Nature of the State, p. 208. 

* Ibid., p. 814. • Ibid., p. 218. 
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constitutional or ordinary. In other words, Sovereignty is 
not to be identified with popular will nor the power of the 
State with mere force." 6 

The nature of an act by a people outside the formal provi- 
sions of law is thus described by Professor Willoughby: 

"This, then, cannot be an act of Sovereignty, for Sovereignty, 
as expressly defined and conceded by all, is of the State and 
is possessed by a political community, and not by an un- 
civic aggregate of men. Until a people become politically 
organized there is no sovereignty." 7 

III. 

There seems no valid reason from a strictly logical standpoint 
why this procedural control of sovereignty should not be pro- 
jected into the field of international relations and operate there 
as a restraint on the arbitrary use of sovereign power just as it 
operates within the State itself. Its use in this connection would 
expand the field over which the acts of two or more groups of 
people, with reference to specified subjects, should be performed 
in a certain specified manner. States in their relations to one 
another would be compelled to conform to some conception of 
"due process of law" before their acts would have a legal va- 
lidity. There would be imparted to international agreements an 
element which would tend to place them in the category of law 
as that term is defined by municipal standards. 

There is, of course, an intimation of the procedural control of 
sovereignty in international relations when the legal nature of 
treaties is considered. In a discussion of the juridical relation- 
ship created between States by virtue of treaty engagements, it 
is well to revert to the occasion upon which the binding force 
of treaties was stated with peculiar emphasis. 

On the occasion of the denunciation by Russia of Article 14 
of the Treaty of Paris of 1856, relating to the exclusion of Rus- 
sian ships of war from the Black Sea, the powers intervened 
and in a formal protocol from the Conference of London in 
1871 announced that: 

"The plenipotentiaries of the North German Union, of Aus- 
tria-Hungary, of France, of Great Britain, of Italy, of 
Russia, and of Turkey, met today in conference, recognize 

' Ibid., p. 274. ' Ibid., p. 289. 
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that it is an essential principle of the law of nations, that 
no power can release itself from the engagement of a 
treaty, nor modify the terms thereof, except by the consent 
of the contracting parties, amicably had." 8 

Yet treaty construction in the past has unfortunately not paid 
sufficient attention to the conditions under which modifications 
of terms or renunciation may be "amicably had". They have 
often failed to provide the procedure necessary for the contract- 
ing parties to follow before the terms of the agreement can be 
modified. The situation is analogous to that occasionally found 
in the political organization of States which make no provision 
for the alteration of organic or constitutional law. With such 
provision lacking, or made unduly cumbersome, resort is often 
had within the State itself to extra-legal processes for the ex- 
pression of the public will. 

This looseness in treaty drafting has doubtless been prolonged 
by the doctrine of sovereignty in municipal jurisprudence which 
holds that a State cannot bind itself in such manner that it can- 
not subsequently, from its own viewpoint at least, release itself 
in a legal manner. To most writers on municipal jurisprudence, 
the clause rebus sic stantibus is implicit in every treaty. The 
doctrine follows the path laid down by Austin when he refused 
to designate as positive law the rules which are presumed to con- 
trol the relations between the States. Thus says Professor Wil- 
loughby : 

"In the formulation and ratification of treaties, no power is 
created superior to that individually possessed by the con- 
tracting parties. As to the subject matters to be enforced 
by them, such parties remain subject to their own wills, and 
not to that of a foreign power. As Jellinek briefly puts it, 
'Der Stattenvertrag bindet, aber er unterwerft nicht'. Rebus 
sic stantibus, expressed or implied, is a clause in every 
treaty, and States have ever asserted the right to declare 
such instruments of no force when by change of conditions 
their welfare has become so greatly affected or menaced as 
to overbalance the evil results to be expected, by way of 
retaliation or otherwise, from the violation of their faith 
as given in a treaty." 9 

8 British and Foreign State Papers, Vol. 61, pp. 1198-1199. 

9 The Nature of the State, p. 198. The discussion relates solely to 
the juridical relationship created by treaty engagement. 
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Yet these writers are at one in asserting that the sovereign 
authority within the State itself is subject to self-imposed lim- 
itations which can be removed or modified only in accordance 
with the procedure which has been laid down in advance. It 
seems essential to propose an expansion of this conception of 
procedure to control the relation of States to one another. A 
State having committed itself to the performance of interna- 
tional conduct in a certain manner, or having committed to an 
international organization the discharge of a certain category of 
activities, could not legally withdraw from its commitments 
save in the manner and under the conditions prescribed in ad- 
vance, and the nature of its obligation thus assumed would have 
the same quality of law as do those restrictions which limit its 
constitutional functions. 

The effectiveness of a procedural control of sovereignty in in- 
ternational relations is contingent, manifestly, upon the further 
development of procedural methods in international law and 
upon the organization of an international tribunal before which 
nations shall be called for the fulfilment of procedure rather 
than resorting to arbitrary and capricious conduct. Treaties 
which contain provisions for their modification or abrogation, 
and the proposals which have been put forth for the arbitra- 
tion of disputes between States already contain the elements 
upon which a future body of procedural international law may 
be constructed. The proposal with which we are here con- 
cerned, however, is the possibility of bringing under juristic 
control, from the viewpoint of international law, the concept of 
sovereignty which, as commonly defined, from the constitutional 
viewpoint, is not subject to external legal limitation. It is pro- 
posed that the concept of procedure should be emphasized in 
the field of international law and through this medium sover- 
eignty may become subject to the same method of juristic con- 
trol which limits its operation in constitutional jurisprudence. 
Not until the sovereign State, in its external relations, is ad- 
mitted to be subject to procedural control analogous to that 
which limits its constitutional functions will it be possible to 
elaborate a system of international rules which approximates an 
acceptable standard of law. Bruce Williams. 

University of Virginia. 



